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("©") Order-In-Appeal No. and Date
AHM-EXCUS-003-APP-106/2023-24 and 25.09.2023

(if)
aRa fr +rt/ sf1 farat Riz, attar (ft«a)
Passed_By Shri Shiv Pratap Singh, Commissioner (Appeals)

rt#a Rt fail
('cf) Date of issue

04.10.2023

Arising out of Order-In-Original No. 57/ADJ/GNR/PMT/2021-22 dated 25.03.2022 passed

(s-) by the Deputy Commissioner, CGST, Division-Gandhinagar, Gandhinagar

Commissionerate.

~ cft <i1 cfi ct Y cfi"f <nl1 31h: 'Cf'ctT I M/s Akash Labour Contractor, Plot No. 999, Shivshakti
(a) Name and Address of the

Appellant
Society; Sector~27, Gandhinagar, Gujarat-382028.

0

R nfaz s4a-sr sriatrrramar ztags.set h7fr rffa Rt aatg +T( TI
srf2ratt srft srargirwrrlaTrmWnctT &, serf@a saker #@sa ztmarel
Any person aggrieved by this Order-in-Appeal may file an _ appeal Qr revision
application, as the one may be against such order, to the appropriate authority in the
following way.

0 sraat qr=teur 3taa:
Revision application to Government of India:·

(1) aft sgraa gran sf@Ru, 1994 t arr sraa fr aatuia ark gate err t
3u-tr ah qr Tv{4 eh siasfto sear afta, ta aar, ea tj-3{ l<il '4, ~ Rmif,
4tuftif, starla, viaf, &f@cf: 110001 #t Rtsftare:

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(ma) zf Rtzf a sa aft gt4ra ir fc!1m 'f!O-s!ill( "l!T ~ cfil(©I~ # 'l!T fc!1m
'l-{O-s!i l I( aarssrt mt sr g lll1T it, "l!T faRt susrtt r suer jag agft #rat
'l!T fc!1mmssrtr gtmt Rsr#frtug&gt

1

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the cg.Y,,L~
of processing of the goods in a warehouse or in storage whether in a fri.cto;i:;!;:"o"rifr ci::'>
warehouse. (;<j:;)-~~-:-'.~\:,' ,_ ·.,I • ·,;- - ,. ' --
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(ea) st«hang ft zag zr 7kgfaffaa mr Tur a fair sq#tr teamgmtT
sgrar greenRa amuttah arzf@ftaatsr it faffaa ?

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(tf) atRli:r '3 ,91 C::rt ~ '3 ,91 aa gr«ea hgnrar a fu st sat #feem Rt +&gs2sris
ar vfrh ga1Ram gar, efr # arr mf«r cfl" rn -q-{ z ara faa rf@efzr (i 2) 1998
m 109 IDU~~ if((-@"!

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there. under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) a#hrsgraa gta (ft)Rural, 2001fr 9 siasf fclRFcfz~~~-8 if cff ·
fat , faarr a 4fa arrhffa Rtm slag«r-srrkr vi sfl s2gr ft at-t
fat arr faa fn star afgu sh are arar s: cfir lJ€ll" ~M t ~ mu 35-s: if 0
faafRa fr hgar ha«arr €tr-6 arrRt 4far2tftare

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Sectio.n 35-EE of CEA, 1944, under Major Head of Account.

(3) Rf@as an2a reszgt iarar4aT sq?tta# gatst 200/- #tr zratrRt
slg st szi ia4za um ta asnrzt cTT 1000/- #~~#~I

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

far gca,al sqra ten viaraarraf@nark 7Ra aft:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~'3,91c::r1 ~~. 1944#m35-crr/35-s:t3"@llcf:-
under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 5affa aRcba aaru star sarar ft ar:fti:.1", ft«r a mafr gar, 3tr
sqraa gas vi ata s\a rnrnf2aw (fez) Rt uf@a fr fl~mar,zlara i 2m4 Tar,

ci!§l-11'11 'ffcfr{",~. ffi~{rtPI{, ¢!~1-lC::lci!IC::-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, . Bahumali Bhawan, Asarwa, Girdhar Nag8!, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall·be filed in quadruplicate in form EA-
3 as prescribed under Ruk 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ ~enal:Y/4:~~Ni~:~-,,..f
refund is upto 5 Lac, 5 Lac to 50 Lac and_ above 50 Lac respectively.J~;~~:fo.r.~.<?f\
crossed bank draft m favour of Asstt. Registar of a branch of any (opµnat.~, :p~\t:F, , \
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated .

(3) zu@z an?gr i #&q an@if mrinr ztar ? t r@taqr sitar h fuRr mr @rat sv4a
tit far mar arfegs azzr ehza m a# fear Tl tfa4 fg zrnf@fa aft
nrzarf@nawr Rt vasfata#trt 1:!;cfi anm fcprr '5'ITTlTti

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excisingRs. 1 lacs fee of Rs.100/- for each.

(4) ..araa gca srfefur 1970 zn ti#fen ft s4qr -1 a ziafa fafRag r4ar s
rear 4rqrzrznf@fa Rvfu 1fear eh znkar r@taRt um 7fa s6.50 ht #T 1rr
ea Rene «trgtrafez

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) z sit if@a tatt Riot #aarfit Rti sft tr an4fafr mar & st mm
) green, fr srrar gr«ea ug4arc sf7a +nrnf@ear (mt4fafe)fr, 1982 ff@a ?

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6 l . mm green, ?#arr sqrar gr«eavi tar4 z@ta +znf@rr (Ree) vh 7fa sf@Rt a#arr
it efidolll--li◄I (Demand)~~ (Penalty) cfiT 10% pa smar aar sari ?t zrai, srf@sawa war
10~~t1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

a+{trsr gr# s#aa ah sia«fa, sfgtnfrft is (Duty Demanded) I

(1) is (Section) llD t~frrmftcrufu;
(2) fr aa a+@dz#Re rf;
(3) rae #fez fitafa 6 %agaeruf?

0
For an appeal to be filed before the GESTAT, 10% of the Duty & Penalty

confirmed by the Appellate Commissioner would have to be pre-deposited, pr:ovided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. · (Section 35 C

· (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit tal{en;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

( 6) (i) < s?gr fasf 1f@awr #qr sz seer srzrear sea rt awe fa ct IR a gtt ii fu mg
gr«can # 10% garq sit sgtha awe fa(fa gt aaaus10% garTRt srmfr ?zt

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty arein dispute,
or penalty, where penalty alone is in dispute."

3



4

F No. GAPPL/COM/STP/54/2023

3n41fa 3I?&I / ORDER-IN-APPEAL

The present appeal has been filed by Mis Akash Labour Contractor, Plot No.

999, Shivshakti Society, Sector-27, Gandhinagar, Gujarat-382028 [Old address

Satyam apartment M/34/202, Sector-24, Gandhinagar, Gujarat-382024] (hereinafter

referred to as "the appellant") against Order in Original No.

57/ADJ/GNR/PMT/2021-22 dated 25.03.2022 [hereinafter referred to as "impugned

order"] passed by the Deputy Commissioner, CGST and Central Excise, Division

Gandhinagar, Commissionerate: Gandhinagar [hereinafter referred to as

"adjudicating authority"].

2. Briefly stated, the facts of the case are that the appellant were engaged in

providing services classified under 'Manpower recruitment/supply agency service'

and registered with Service Tax under registration No.AASPN6313PSD001. On (O
analysis of 'Sales/Gross Receipts from Services (Value from ITR)', the 'total

amount paid/credited under 194C, 194H, 194I and 194J' and 'Gross Value of

Service Provided' was undertaken by the Central Board ofDirect Taxes (CBDT) for

the period F.Y. 2014-15 and details of the said analysis was shared by the CBDT

with the Central Board of Indirect Taxes (CBIC). Upon perusal of the said analysis

it was observed that the appellant have shown less amount of the 'Gross Value of

Service Provided' in the Service Tax Return (ST-3) than the 'Sales/Gross Receipts

from Services (Value from ITR)', 'total amount paid/credited under 194C, 194H,

1941 and 194J' filed with the Income Tax department.

2.1 I order to verify, letters /E-mails were issued to the appellant calling for the

details of services provided during the period. They didn't file any reply. It was

observed by the jurisdiction officer that that the appellant have misdeclared

/suppressed the 'Gross Value of Service Provided' in their ST-3 Returns filed for the

F.Y. 2014-15. This had resulted in short payment/non payment of Service Tax and

the amount of Service Tax short paid was calculated as per the Table below :
Table-A (Amount in Rs)

Value of
Value of total Value of Services Total

F.Y. Services
amount paid/credited provided as per Highest Service

declared in ITR
under 194C, 194H, Service Tax Difference Tax along
1941, 194J returns with Cess

2014 0 19,49,377/ 2,37,344/ 17,12,033/
2,11,605/

15 «or«o
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F No. GAPPL/COM/STP/54/2023

3. Show Cause Notice vide F. No. IV/16-09/TPI/PI/Batch 3B/2018-19/GR-

III/3821 dated 25.06.2020 (in short 'SCN') was issued to the appellant wherein it

was proposed to:

Demand and recover service tax amounting to Rs. 2,11,605/- under the

proviso to Section 73 (1) of the Finance Act, 1994 alongwith Interest under

Section 75 ofthe Finance Act, 1994;

Impose penalty under Section 77 and 78 ofthe Finance Act, 1994;

$.

0

4. The SCN was adjudicated ex-parte vide the impugned order wherein the

demand for Rs. 2,11,605/- was confirmed under Section 73 (1) of the Finance Act,

1994 alongwith interest under Section 75. Penalty amounting to Rs. 2,11,605/- was

imposed under Section 78 of the Finance Act, 1994. Penalty of Rs. 10,000/- was

imposed under Section 77(2) ofthe Finance Act, 1994.

5. Being aggrieved with the impugned order, the appellant have filed the present

appeal alongwith application for condonation ofdelay on following grounds :

► The impugned order was issued without serving notice or the hearing notices.

At least when the notices were not served, the adjudicating authority should

have realized that even the notice was not served. In absence of any notice,

the demand could not have been adjudicated. The order therefore is clearly

contrary to law and not tenable.

0 ► . The appellant is a proprietorship firm and involved in providing services in

relation to manufacturing activities at the factory ofMIs Kalpatru Power

Transmissions Ltd, which is engaged in manufacturing parts oftransmissions

line and on which excise duty was paid by MIs Kalpatrau Power

Transmissions Ltd. Appellant used to raise single invoice, showing two

different activities. All the services provided during relevant time the

manpower service was subject to partial reverse charge liability.

► They submitted that apart from providing manpower service, appellant were

also undertaking manufacturing activities in the factory of the registered

excise. manufacturer, Kalpataru Power Transmissions Ltd. Appellant has

attached a statement, bill-wise, with copies of all invoices, showing the fact

ofhaving undertaken such activities.

> They further submitted that when the part of manufacturing activities a9,,
undertake with registered excise fetors, no service ts is pevabl/fj51j2,

settled law that when the activrty undertaken rs part ofmanufactunng ac'.Ztfy,¢'/fN]'.J _
=> .$@%

. . . ··, ..':_~·
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service tax is not payable on such activity. Therefore, the demand on such
activity is. not tenable.

► The appellant was registered with service tax department. Appellant had paid

service tax for the period Oct 2014 to March 2015. The copies of challans for

tax payments are attached, these payments are required to be adjusted against

final tax liability.

► In the impugned order service tax demand is demanded on I 00% of receipts

from appellant. Appellant is inter alia providing man power service. During

relevant time, under notification no 30/2012-ST, tax on 75% of the taxable

value was payable by the recipient of services. In present case Kalpataru

Power Transmission Ltd was the recipient and they had discharged service tax

on said 75% value. A certificate from Kalpataru power Transmission Ltd is

attached showing details of tax paid by them. Thus the liability of appellant

was only on balance 25% and not on the entire value. The demand

quantification is, therefore, incorrect and is required to be recalculated.

► It is submitted that the total value on which appellant is liable to pay service

tax is below threshold limit of Rs. 10,00,000/- in both the years i.e 2013-14

and 2014-15. The appellant has enclosed the statement of total value in both

years. Therefore, no service tax was payable by appellant and the tax already

paid is required to be refunded.

► The demand is for the year 2014-15. The notice is dated 25-6-2020 (though

never received). The period covered is more than 5 years. The entire O
proceedings are barred by limitation.

► The appellant was registered with Service Tax department. Appellant has also

filed return and paid Tax. Thus all information was available to Department.

The records clearly show that appellant was not liable to tax; There was no

requirement to intimate department about income tax statement form 26AS.

Therefore there is no suppression. The extended period is not applicable. The

demand therefore cannot be sustained.

► It is submitted that since no demand can be sustained, no penalty can be

imposed. The demand is barred by limitation and hence no penalty can be

imposed.

6. Personal Hearing in the case was held on 18.08.2023. Shri Anilbhai Chhamna]al>.
Nayee, Owner of the appellate firm, appeared on behalf of the appellant #f%$%

'-4 E' j
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F No. GAPPL/COM/STP/54/2023

hearing. He reiterated the submissions made in the appeal memorandum. He also

submitted that the appellant had provided manpower supply services to corporate

where in the liability to pay service tax only to the extent of25% and remaining 75%

liability was on the recipient on RCM. The recipient company has already given a

letter in this regard. Copy ofST-3, 26AS, Profit & Loss Ale, Balance Sheet etc are

enclosed with the appeal. The appellant had taken registration and had filed return

correctly. However, the-adjudicating authority has passed the impugned order ex

parte without any verification. He requested to set aside the impugned order.

7. I have gone through the facts of the case, submissions made in the Appeal

Memorandum, oral submissions made during the Personal Hearing and the material

available on records. It is observed from the records that the present appeal was filed

by the appellant on 20.12.2022 against the impugned order passed dated 25.03.2022,

reportedly received by the appellant on 10.11.2022. As claimed by the appellant, an

unusual delay was observed between the date of issue of impugned order and the

date of communication claimed by the appellant. In order to verify the said delay,

letters dated 10.03.2023 & 16.08.2023 were forwarded to the jurisdiction office

requesting them to confirm from their records. The jurisdictional Office i.e CGST,

Division, Gandhinagar replied vide e-mail dated 17.08.2023 from their e-mail

gnr.cgstgnr@gov.in, wherein they confirmed that:

"... the date ofissuance or order is 25.03.2022 and asper the dispatch records

0 maintained in the office, the date ofcommunication of the same is 30.03.2022

with the dispatch no. 6008 without deliveryfailure/return."

7 .1 Therefore, it was confinned that the impugned order was received by the

appellant on 30.03.2022 with the dispatch no. 6008 and that was not returned by the

postal department. Thus, the claim of the appellant • regarding the date of

communication of order (on 10.11.2022) gets refuted.

8. It is observed that the Appeals preferred before the Commissioner (Appeals)

are governed by the provisions of Section 85 of the Finance Act, 1994. The relevant

portion of the said section is reproduced below :

"(34) An appeal shall bepresentedwithin two monthsfrom the date
of receipt of the decision or order ofsuch adjudicating authority,
made on and after the Finance Bill, 2012 received;tie@eget ofthe
Presdent, relating to servce tax, mnterest or:pgyult%t@d this
cater: $· 4$3 a@

e !l ,, >
; s :R%.--= 9,
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Provided that the Commissioner of Central Excise (Appeals) may,
ifhe is satisfied that the appellant wasprevented by sufficient cause
from presenting the appeal within the aforesaid period of two
months, allow it to be presented within a further period of one
month."

7.1 In terms of Section 85 of the Finance Act, 1994, an appeal before the

Commissioner (Appeals) is to be filed within a period oftwo months from the receipt

of the order being appealed. Further, the proviso to Section 85 (3A) of the Finance

Act, 1994 allows the Commissioner (Appeals) to condone delay and allow a further

period of one month, beyond the two month allowed for filing of appeal in terms of

Section 85 (3A) of the Finance Act, 1994.

8. In the instant case, the impugned order dated 25.03.2022 was received by the

appellant on 30.03.2022. Therefore, the period of two months for filing the appeal O
before the Commissioner (Appeals) ended on 29.05.2022. The further period of one

month, which the Commissioner (Appeals) is empowered to condone for filing

appeal ended on 28.06.2022. Therefore, the present appeal filed by the appellant on

20.12.2022 is, therefore, filed beyond the Condonable period of one month as

prescribed in terms of Section 85 of the Finance Act, 1994 and is clearly barred by

time limitations.

8.1 My above view also finds support from the judgment ofthe Hon'ble Tribunal,

Ahmedabad in the case of Zenith Rubber Pvt. Ltd. Vs. Commissioner of Central

Excise and Service Tax, Ahmedabad - 2014 (12) TMI 1215 - CESTAT, O
Ahmedabad. In the said case, the Hon'ble Tribunal had held that:

"5. It is clear from the above provisions of Section 85(3A) of the
Finance Act, 1994 that Commissioner (Appeals) is empowered to
condone the delay for a further period of one month. The Hon'ble
Supreme Court in the case of Singh Enterprises (supra) held that
Commissioner (Appeals) has no power to condone the delay beyond
the prescribed period. In our considered view, Commissioner
(Appeals). rightly rejected the appeal following the statutory
provisions of the Act. So, we do not find any reasons to interfere in
the impugned order. Accordingly, we reject the appeal filed by the
appellant."

9. In view of the above discussions and following the judgment of the Hon'ble

Tribunal, supra, I do not find this a fit case for exercising the powers conferred vide

Section 85 (3A) of the Finance Act, 1994. Therefore, I rejectthe appeal filed by the
appellant on grounds of limitation. _/_;·-;,:.il~'I~-~ •·:~>.._

•·•/JP ...•
,'> °· .•\
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1o. erfieta«f grr as# a5t re 3rfiaaarl 3qlsa alb±a f4a sarar?l
The appeal filed by the appellantstands disposed off in above terms.

(Somnat audhary)
Superintend nt (Appeals),
CGST, Ahmedabad.

0
By REGD/SPEED POST A/D

To,
Mis Akash Labour Contractor,
Plot No. 999, Shivshakti Society,
Sector-27, Gandhinagar,
Gujarat-382028.

Copy to:

1. The Principal Chief Commissioner, COST and Central Excise, Ahmedabad.

0 2. The Principal Commissioner, COST and Central Excise, Gandhinagar.

3. The Deputy IAsstt. Commissioner, Central GST, Division- Gandhinagar,

Gandhinagar Commissionerate.
4. The Superintendent (Systems), COST, Appeals, Ahmedabad, for publication

of OIA on website.s.ceca me
6. PAFile.
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