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Arising out of Order-In-Original No. 57/ADJ/GNR/PMT/2021-22 dated 25.03.2022 passed

_(37) by the Deputy Commissioner, CGST, Division-Gandhinagar, ~Gandhinagar

1 Commissionerate.

(@) | Name and Address of the

rereTehalt T AT S T / M/s Akash Labour Contractor, Plot No. 999, Shivshakti
Society; Sector-27, Gandhinagar, Gujarat-382028.

Appellant
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way. ‘ ‘

AR TCHI & [T See:-

' Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : - ’ C
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In case of any loss of goods where the loss occur in transit from a factory to a

- warehouse or to another factory or from one warehouse to another during the course

of processing of the goods in a warehouse or in storage whether in a factogy orin

warehouse. . : /“* TN
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In case of rebate of duty of excise on goods eXported to any country or territory

outside India of on excisable material used in the manufacture of the goods which are

exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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_ Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998. '
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of ‘the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.-ZOO /- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac. - ' ’

T 9T, R ST Qo T Qe i areftefter s 3 St snfter-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Seﬁice Tax Appellate Tribunal
(CESTAT) at 2ndfloor, .Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall-be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ pena,lty/p%g%aﬁglx/

 refund is upto 5 Lac, S Lac to 50 Lac and above 50 Lac respectively inqb:;h;;g':fo«r;nji"*o‘ff\
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sector bank of the place where the beﬁcﬂ of any nominate public sector bank of the
place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
_ to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/~ for each.
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One copy of apphcatlon or 0.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in -

the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre- -deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

' (24) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D; '
(ii) amount of erroneous Cenvat Credit taken;
(iiij amount payable under Rule 6 of the Cenvat Credit Rules,
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In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
‘or penalty, where penalty alone is in dispute.” ,
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TR 332 / ORDER-IN-APPEAL

The present appeal has been filed by M/s Akash Labour Contractor, Plot No.
999, Shivshakti Socieﬁy, _Sector-27, Gandhinagar, Gujarat-382028 [Old ‘address-
Satyam apartment M/3 4/202, Sector-24, Gandhinagaf, Gujarat-382024] (hereinafter ’
referred  to  as  “the appellant”) against Order in Original  No.
57/ADJ/GNR/PMT/2021-22 dated 25.03.2022 [hereinafter referred to as “impugned
order’] passed by the Deputy Commissioner,' CGST and Central Excise, Division--
Gandhinagar, Commissionerate: Gandhinagar. [he;einafter referred to - as

 “adudicating authority”].

2. Bri.eﬂy stated, the facts of ;the case are that the appellant were engaged'in
providing services classified under ‘Manpower recruitment/supply agency service’
and registered with Service Tax under registration No.AASPN6313PSD001. On
analysis of ‘Sales/Gross Receipts from Services (Value from ITR)’, the ‘total
amount paid/credited under 194C, 194H, 1941 and 194]° and ‘Gross Value of
Service Provided’ was undertaken by the Central Board of Direct Taxes (CBDT) for
the period F.Y. 2014-15 and details of the said analysis was shared by the CBDT
with the Central Board of Indirect Taxes (CBIC). Upon perusal of the said analysis
it was observed that the appellant have shown less amount of the ‘Grosé Value of
Service Provided’ in the Service Tax Return (ST-3) than the ‘Sales/Gross Receipts
from Services (Value from ITR)’, ‘total amount paid/credited under 194C, 194H,
1941 and 1947 filed with the Income Tax department.

2.1 Inorderto verify, letters /E-mails were issued to the appellant calling for the
details of services provided during the period. They didn’t file any reply. It was
»_ observed by the jurisdiction officer that that the appellant have misdeclared
/suppressed the ‘Gross Value of Service Provided” in their ST-3 Returns filed for the
F.Y. 2014-15. This had resulted in short payment/non payment of Service Tax and

the amount of Service Tax short paid was calculated as per the Table below :

Table-A (Amount in Rs)
Value of Value of total Value of Services Total
F Y Services amount paid/credited | provided as per ~ Highest Service
" | declared in ITR under 194C, 194H, | Service Tax Difference | Tax along
. 1941, 1941 returns with Cess -
| 201154' 0 19,49,377/- 2373440 |17,12,033/- | 211605
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3. Show Cause Notice vide F. No. IV/16-09/TPI/PI/Batch 3B/2018-19/GR—
111/3821 dated 25.06.2020 (in short ‘SCN’) was issued to the appellant wherein it
was proposed to: B
> Demand and recover service tax amounting to Rs. 2,11,605/- under the
proviso to Section 73 (1) of the Finance Act, 1994 alongwith Interest under
Section 75 'of the Finance Act, 1994 ;
> Impose penalty under Section 77 and 78 of the Finance Act, 1994;

4, The SCN was adjudicated ex-parte vide the impugned order wherein the
demand for Rs. 2,11,605/- was confirmed under Section 73 (1) of the Finance Act,
1994 alongwith interest under Section 75. Penalty amounting to Rs. 2,11,605/- was
imposed under Section 78 of the Finance Act, 1994. Penalty of Rs. 10,000/~ was
imposed under Section 77(2) of the Finance Act, 1994.

5.  Being aggrieved with the impugned order, the appellant héve filed the present
appeal alongwith application for condonation of delay on following grounds : |
> The impugned order was issued without serving notice or the hearing notices.
At least when the notices were not served, the adjudicating authority should
have realized that even the notice was not served. In absence of any notice,
the demand could not have been adjudicated. The order therefore is clearly
contrary to law and not tenable.
> The appellant is a proprietorship firm and involved in providing services in
relation to manufacturing activities at the factory of _M/s_ Kalpatru Power
Transmissions Ltd, which is engaged in manufacturing parts of transmissions
line and on which exc.;ise‘ duty was paid by M/s Kalpatrau Power
Transmissions Ltd. Appéllant used to raise single‘ invoice, showing two
different activities. All the services provided during relevant time the
manpower service was subject to partial reverse charge liability.
> They submitted that apart from pfoviding manpower service, appellant were
also undertaking manufacturing activities in the factory of the registered
excise manufactufer, Kalpataru Power Transmissions Ltd. Appellant has
attached a statement, bill-wise, with copies of all invoices, showing the fact
of having undertaken such activities. |

> They further submitted that when the part of manufacturing activities are

undertaken with registered excise factory, no service tax is payable.//]ﬁ'_ﬁﬁ L
X ‘-

: : aEL Ly \R 7

settled law that when the activity undertaken is part of manufacturing activify, 4. G oJRe
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F No. GAPPL/COM/STP/54/2023

service tax is not payable on such activity. Therefore, the demand on such
activity is.not tenable.

> The appe‘llant was registered with service tax department. Appellant had paid
service tax for the period Oct 2014 to March 2015. The copies of challans for
tax payments are attached, these payments are required to be adjusted against

final tax liability.

» In the impugned order service tax demand is demanded on 100% of receipts
from appellant. Appellant is inter alia providing man power service. During
relevant time, under notification no 30/2012-ST, tax on 75% of the taxable
value was payable by the recipient of services. In present case Kalpataru
Power Transmission Ltd was the recipient and they had discharged service tax
on said 75% value. A certificate from Kalpataru power Transmission Ltd is
attached showing details of tax paid by them. Thus the liability of appellant
was only on balance 25% and not on the entire value. The demand
quantification is, therefore, incorrect and is required to be recalculated.

> Tt is submitted that the total value on which appellant is liable to pay service
tax is below threshold limit of Rs. 10,00,000/- in both the years i.e 2013-14
and 2014-15. The appellant has enclosed the statement of total value in both
years. Therefore, no service tax was payable by appellant and the tax already
paid is required to be refunded. |

> The demand is for the year 2014-15. The notice is dated 25-6-2020 (though
never recéived). The period covered is more than 5 years. The entire O
proceedings are barred by limitation.

> The appellant was registered with Service Tax department. Appellant has also
filed return and paid Tax. Thus all information was available to Department.

The records clearly show that appellant was not liable to tax; There was no
requirement to intimate department about income tax statement form 26AS.
Therefore there is no suppression. The extended period is not applicable. The
demand therefore cannot be sustained.

> It is submitted that since no demand can be sustained, no penalty can be
imposed. The demand is barred by limitation and hence no penalty can be

| imposed.

6.  Personal Hearing in the case was held on 18.08.2023. Shri Anilbhai Ch/h,%quilﬁliﬁj..,h

LI

Nayee, Owner of the appellate firm, appeared on behalf of the appellapff/or/fhe

;A
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hearing. He reiterated the submiésions made in the appeal memorandum. He also
submitted that the appellant had provided manpower supply services to corporate
where in the liability to pay service tax only to the extent of 25% and remaining 75%
liability was on the recipient on RCM. The recipient company has already given a
letter in this regard. Copy of ST-3, 26AS, Profit & Loss A/c, Balance Sheet etc are
enclosed with the appeal. The appellant had taken registration and had filed return
correctly. Howevér, the -adjudicating authority has passed the impugned order ex-

parte without any verification. He requested to set aside the impugned order.

7. I have gone through the facts of the case, submissions made in the Appeal
Memorandum, oral submissions made during the Personal Hearing and the material
| available on records. It is observed from the records that the present appeal was filed
by the appellant on 20.12.2022 against the impugned order passed dated 25.03.2022,
reportedly received by the appellant on 10.11.2022. As claimed by the appellant, an
unusual delay was observed between the date of issue of impugned order and the
date of communication claimed by the appellant. In order to verify the said delay,
letters dated 10.03.2023 & 16.08.2023 were forwarded to the jurisdiction office
requesting them to confirm from their records. The jurisdictional Office i.e CGST,
Division, Gandhinagar replied vide e-mail dated 17.08.2023 from their e-mail

gnr.cgstenr@gov.in , wherein they confirmed that :

.. the date of issuance or order is 25.03.2022 and as per the dzspaz‘ch records
maintained in the office, the date of communication of the same is 30.03.2022

with the dispatch no. 6008 without delivery failure/return.”

7.1  Therefore, it was confirmed that the impugned order was received by the
appellant on 30.03.2022 with the dispatch no. 6008 and that was not returned by the
postal department. Thus, the claim of the appellant regarding the date of
communication of order (on 10.1 1.2022) gets refuted. '

8.  Itis observed that the Appeals preferred before the Commissioner (Appeals)
are governed by the provisions of Section 85 of the Finance Act, 1994. The relevant
portion of the said section is reproduced below :

“(34) An appeal shall be presented within two months ﬁom the date
of receipt of the decision or order of such adjudicating authority,
made on and aﬂer the Fi znance Bill, 20] 2 recezved ghe ag;s*&géof the

this

Chaprer
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Provided that the Commissioner of Central Excise (Appeals) may,

if he is satisfied that the appellant was prevented by sufficient cause

Jrom presenting the appeal within the aforesaid period of two

months, allow it to be presented within a further period of one

month.” . |
7.1 In terms of Section 85 of the Finance Act, 1994, an appeal before the
Commissioner (Appeals) is to be filed within a period of two months from the receipt
of the order being appealed. Further, the proviso to Section 85 (3A) of the Finance
Act, 1994 allows the Commissioner (Appeals) to condone delay and allow a further

period of one month, beyond the two month allowed for filing of appeal in terms of

Section 85 (3A) of the Finance Act, 1994,

8. Inthe instant case, the impugned order dated 25.03.2022 was received by the
appellant on 30.03.2022. Therefore, the period of two months for filing the appeal
before the Commissioner (Appeals) ended on 29.05.2022. The further period of one
month, which the Commissioner (Appeals) is empowered to condone for filing
- appeal ended on 28.06.2022. Therefore, the present appéal filed by the appellant on
20.12.2022 is, therefore, filed beyond the Condonable period of one month as
prescribed in terms of Section 85 of the Finance Act, 1994 and is clearly barred by

time limitations.

8.1 My above view also finds support from the judgment of the Hon’ble Tribunal,
Ahmedabad in the case of Zenith Rubber Pvt. Ltd. Vs. Commissioner of Central
Excise and Service Tax, Ahmedabad — 2014 (12) TMI 1215 — CESTAT,
Ahmedabad. In thé said case, the Hon’ble Tribunal had held that :

“5, It is clear from the above provisions of Section 85(3A) of the
Finance Act, 1994 that Commissioner (Appeals) is empowered to
condone the delay for a further period of one month. The Hon’ble
Supreme Court in the case of Singh Enterprises (supra) held that
Commissioner (Appeals) has no power to condone the delay beyond
the prescribed period. In our considered view, Commissioner
(Appeals). rightly rejected the appeal following the statutory
provisions of the Act. So, we do not find any reasons to interfere in
the impugned order. Accordingly, we reject the appeal filed by the
appellant.” ‘

9.  Inview of the above discussions and following the judgment of the Hon’ble
Tribunal, supra, I do not find this a fit case for exercising the powers conferred vide
Section 85 (3A) of the Finance Act, 1994. Therefore, I rej ject. the appeal filed by the

s

appellant on grounds of limitation. ”/& (N
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The appeal filed by the appellant stands disposed off in above terms.

Efers
(SHIV PRATAP SINGH )
Commissioner (Appeals)

Dated: _13~Sept, 2023
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CGST, Ahmedabad. B,

By REGD/SPEED P‘OST A/D

To, :

M/s Akash Labour Contractor,
Plot No. 999, Shivshakti Society,
Sector-27, Gandhinagar, ‘
Gujarat-382028.

Copy to:

1. The Principal Chief Commissioner, CGST and Central Excisé, Ahmedabad.

2. The Principal Commissioner, CGST and Central Excise, Gandhinagar.

3. The Deputy /Asstt. Commissioner, Central GST, Division— Gandhinagar,
Gandhinagar Commissionerate.

4.  The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication
of OIA on website. '

w5 Guard file.

6. PATile.
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